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This is in referenceto yourapplicationfor correctionof your naval recordpursuantto the
provisionsof title 10 of theUnited StatesCode, section1552.

It is notedthat theCommandantof theMarine Corps(CMC) hasremovedthe contested
fitnessreportfor 29 Juneto 31 October1994and modified the remainingcontestedreport,
for 1 November1994 to 24 March 1995, by changingthe entry in item 17b (whetherthe
Marinehasbeenthe subjectof any adversereport from outsidethe fitnessreporting chain)
from “Yes1’ to “No.”

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyour applicationon 22 July 1999. Your allegationsof errorand injustice
were reviewedin accordancewith administrativeregulationsand proceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby theBoardconsistedof your
application,togetherwith all materialsubmittedin supportthereof,your naval recordand
applicablestatutes,regulationsandpolicies. In addition, theBoardconsideredthereportof
theHeadquartersMarine CorpsPerformanceEvaluationReviewBoard(PERB), dated
10 February1999, a copy of which is attached.

After carefuland conscientiousconsiderationof theentire record,the Boardfound that the
evidencesubmittedwas insufficient to establishtheexistenceof probablematerialerror or
injusticewarrantingfurthercorrection. In this connection,theBoard substantiallyconcurred
with thecommentscontainedin thereportof the PERBin finding that the remaining
contestedfitnessreport should stand.

TheBoard found no requirementthat thereviewingofficer counselor meetwith you
concerningyour disagreementswith the remainingcontestedreport. They found the
reviewingofficer addedno newadverseinformation, so you hadno right to makea rebuttal
to his comments. Finally, your subsequentmore favorablefitnessreportsdid not persuade
theBoardthat you deserveda betterreportfor theperiod in question.

Dear



In view of theabove, yourapplicationfor relief beyondthat effectedby CMC hasbeen
denied. Thenamesandvotesof the membersof thepanelwill be furnishedupon request.

It is regrettedthat thecircumstancesof yourcasearesuchthat favorableactioncannotbe
taken. You areentitled to havethe Board reconsiderits decisionupon submissionof newand
materialevidenceor othermatternot previouslyconsideredby theBoard. In this regard,it is
importantto keepin mind thata presumptionof regularityattachesto all official records.
Consequently,whenapplying for a correctionof an official naval record, the burdenis on the
applicantto demonstratethe existenceof probablematerialerror or injustice.

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector

Enclosure
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MEMORANDUMFOR THE EXECUTIVE DIRECTOR, BOARD FOR CORRECTIONOF

NAVAL RECORDS

Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNRAPPLICATION IN THE CASE OF
GUNNERYSERGEANT USMC

Ret: (a) GySgt. ~ DD Form 149 of 31 Oct 98
(b) MCO P1610.7C w/Ch 1-6

1. Per MCO 1610.11B, the Performance Evaluation Review Board,
with three members resent, met on 4 February 1999 to consider
Gunnery Sergeant ~JJI~petition contained in reference (a)
Removal of the following fitness reports was requested:

a. Report A — 940629 to 941031 (AN) t~ °“~

b. Report B — 941101 to 950324 (TR)

Reference (b) is the performance evaluation directive governing
the submission of both reports.

2. The petitioner contends that the reports are unjust and
unfairly prejudice his promotional opportunities. With specific
regard to Report B, the petitioner challenges the mark of “yes”
in Item 17b and provides his opinion into the manner in which he
performed his duties, vice the manner in which he was evaluated.
To support his appeal, he provides his own statement in which he
narrates his dissatisfaction with the timeliness of submission,
copies of the reports under consideration, a copy of his Master
Brief Sheet, extracts from his Service Record Book (SRB), a copy
of his rebuttal to Report B, and copies of subsequent appraisals.

3. In its proceedings, the PERB concluded that:

a. The removal of Report A is warranted and has been
directed. The Board emphasizes that they do not challenge the
“accuracy” of the evaluation, but the fact that as an adverse
appraisal, it was not properly referred to the petitioner for
his acknowledgment and the opportunity to append a statement of
rebuttal. The age of the report (four years plus) merits its
removal vice referral.

b. Report B is both administratively correct and
procedurally complete as written and filed.

c.

r



Subj: MARINE CORPS PERFORMANCEEVALUATION REVIEW BOARD (PERB)
ADVISORY OPINION ON BCNR APPLICATION IN THE CASE OF
GUNNERY~

//3/-99

(1) The original version of Report B never reached this
Headquarters. In March 1997, a reconstructed copy was obtained
and processed. As an adverse evaluation, the report was cor-
rectly referred to the petitioner and a rebuttal was attached.
While the petitioner’s signature date on the rebuttal is
confusing, he states in reference (a) that he submitted his
rebuttal four days after signing Item 24.

(2) The Reviewing Officer completed his review of Report
B in a timely manner and concurred in the Reporting Senior’s
evaluation. The report was then third sighted by the Battalion
Commander without any further comments.

(3) Despite his claims to the contrary, the petitioner
fails to substantiate his disclaimer to counseling. In this
regard, we specifically note that the Reviewing Officer stated
that he had been “counseled continuously on his deficiencies.”
The petitioner is mistaken in implying that since he has no
recorded counseling entries in his Service Record Book, he
therefore received no performance counseling. The Board stresses
that official counseling entries and performance counseling are
two separate and independent administrative actions. One is not
contingent upon the other.

(4) The entry of “yes” in Item 17b is considered an
invalidating error which will be corrected per the Board’s
direction.

4. The Board’s opinion, based on deliberation and secret ballot
vote is that Report B should remain a part of Gunnery Sergeant

ficial military record The limited corrective
action identified in subparagraph 3b(4) is considered sufficient.

5. The case is forwarded for final action.

~ n, Perf’
Evaluation Review Board
Personnel Management Division
Manpower and Reserve Affairs
Department
By direction of the Commandant
of the Marine Corps


